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1 Introduction 
Some key elements can always be identified in the property development 
process, e.g. planning which results in some sort of “development plan”, 
land acquisitions in order to implement the plan and construction. 

The aim of this paper is to show that these basic elements can be com-
bined in a number of different ways. In other words, the objective is to 
demonstrate that the property development process in Sweden is not one 
process, but several. 

In this respect there are two factors with a vital bearing on the im-
plementation of development projects. (1) Ownership conditions within the 
development area; is the land privately or municipally owned when 
development is initiated? (2) The role of the developer (property owner) in the 
process; Does the developer play an active part in work on the “Detailed 
Development Plan” together with the municipality, or is planning work entirely 
a municipal responsibility? In terms of these factors, one can distinguish 
between four “cases” of development project implementation. 

Unfortunately, the paper requires a rather long run-way before take-off. 
That is, in order to describe different processes it is first necessary to provide 
some background information about Sweden regarding the actors, different 
legal tools, development agreements etc. 
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2 The actors1 
Sweden is divided into 24 counties (län). These are headed by County 
Administrations, which are responsible for a large part of national/ state 
government administration at regional level. Parallel to the County 
Administration are 23 County Councils (landsting). These are headed by 
elected assemblies and have medical care as their main responsibility (some 
of them are also responsible for public transport and various other public ser-
vices). 

However, more important in the case of planning and property de-
velopment, at the local level there are 289 municipalities (kommun). 

 
2.1 The municipality 
The municipality plays a pivotal role in changes of land use and has many 
fields of responsibility with a bearing on the use of land resources - 
education, child supervision, care of the elderly, social welfare, housing 
supply, energy planning, environment and health protection etc. 
In addition, the municipality is directly involved in the land development 
process in four other capacities. 

• It is primarily the municipality which decides, through the planning and 
permit procedures, how land and water resources are to be used (see Ch. 
3.1). 

• The municipality has to cater to the need for certain infrastructure (see 
Ch. 3.3).  

• Many municipalities have substantial land-holdings. Basically, munici-
pal land ownership serves two purposes. Firstly, the municipality itself 
needs land for public services, infrastructure and housing production; see 
below. Secondly, land-ownership gives the municipality a further means, 
in addition to planning and building permission, of controlling and 
influencing an impending development in various respects. The 
municipality can act as a "go-between" by assembling strategic land, 
more or less in advance of a development, land which it later transfers to 
a suitable developer. 

• The municipality - or municipal companies - can commission the pro-
duction and management of building development, mainly for housing. 

                                                 
1  Of course there are numerous of actors involved in property development. However, to fulfil the 

purpose of this paper  I believe it is sufficient to concentrate on two main actors, namely the 
municipality and the developer.  
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The municipally owned non-profit housing utilities are a important 
player in the rental housing market2.  

 

2.2 Developers/property owners 
The developer owner has two fundamental roles, namely that of changing the 
use made of the property by having buildings and facilities erected, and, 
subsequently, that of managing and maintaining the buildings and facilities 
constructed. Often these two roles are combined, i.e. the property owner 
carries out the development and then manages the buildings. It is also com-
mon, however, for a property owner to act as "go-between" by constructing 
buildings and then transferring them to new ownership. 

In the construction of buildings and facilities which imply changes of 
land use, the property owner "commissions" a construction project. In this 
connection in Sweden, the term "developer" (byggherre) denotes a very 
heterogeneous category. The developer may be; 

• a private individual who buys a plot on which to build a detached house 
for himself. 

• a company erecting premises for own use  

• co-ordinator of building homes which are subsequently transferred to a 
tenant-owner association and occupied by tenant-owners. Usually co-
operative tenant-owner enterprises take charge of administration and of 
the co-ordination of building and management. 

• a construction company erecting detached, semi-detached or terrace 
houses for sale. 

• property companies which erect housing or non-housing for letting, e.g. 
municipal non-profit housing utilities or private enterprises.  

• finally, the term byggherre also applies to a municipality constructing 
day nurseries, streets, water and sewerage mains etc. The same goes for 
other infrastructure mandators, such as the National Road Administra-
tion, power distribution and telecommunications enterprises, and joint-
property management associations constructing communal facilities. 

                                                 
2  Even though we perhaps see signs that the importance of the municipal housing companies is 

diminishing. 
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3 Legal tools 

3.1 Planning and planning documents 
Land use planning under the Planning and Building Act (plan- och bygg-
lagen) is a municipal concern. Basically, the municipality alone decides 
where, when and how a plan is to be drawn up. That is, a property owner 
cannot demand that the municipality draw up a plan for his land or appeal 
against the municipality's decision to refuse to draw up a plan. Furthermore, 
the Government cannot make an order for the municipality to adopt, revise or 
cancel plans, except where necessitated by national interests or by interests 
involving several municipalities.  

The compliance of buildings with the provisions of the Act is assessed by 
the municipality through planning and building permits. For the purpose of 
this paper the system of planning and permits can be simplified and 
summarised as shown in the figure below3. 

 

 

 
 

Figure 1. The system of planning and permits (simplified) in the Planning 
and Building Act. 

 
                                                 
3  The Planning and Building Act also provides other planning instruments. The Regional Plan 

(regionplan), which is not mandatory, can be used if necessary to co-ordinate the planning 
activities of several municipalities. Special Area Regulations (områdesbestämmelser) are a 
regulatory procedure which can ensure, with binding effect, that the purpose of the comprehensive 
plan is achieved. The Subdivision (i.e. property regulation or parcelling) Plan (fastighetsplan) can be 
drawn up and adopted for zones with detailed plans. The purpose of the subdivision plan is to 
regulate: (1) Property subdivision (property units, joint property units and easements). (2) Communal 
facilities shared by several property units. 
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The Comprehensive Plan 
Every municipality must have a current Comprehensive Plan (översiktsplan) 
covering its entire area. This plan must indicate the basic features of land and 
water use and of urban development, and must furnish guidance for more 
detailed planning and permission. The comprehensive plan, however, is not 
binding. That is, it may be overruled by subsequent Detailed Plans and 
building permits. 

 
The Detailed (Development) Plan 
A Detailed Plan (detaljplan) is mandatory for extensive changes of land use. 
It is important to note that this type of plan normally is prepared when a 
development has been initiated and has to be drawn up in the following 
cases: (1) for new, continuous building development which requires such 
communal facilities as roads, water and sewerage mains etc., (2) for a single 
new building which has considerable impact on its surroundings and/or is to 
be located in a zone where the pressure settlement is high, and (3) for 
existing building development which is to be changed and preserved and 
needs to be regulated in an area basis. The amount of regulation needed con-
cerning land use and building development naturally varies from one case to 
another, and so the same is true of the content and appearance of individual 
detailed plans. There are, however, certain mandatory particulars which the 
plan must always include: 

• Delimitation of public spaces (allmänna platser) such as streets, roads, 
squares and parks and responsibility for the provision and maintenance 
of public space (see Ch. 3.3). 

• Delimitation of building sites, (kvartersmark) and of the use to be made 
of this land for housing, offices, shops, industry, parking, community 
centre amenities, schools etc. (more than 20 different categories of use 
can be specified). 

• Detailed plans must have an "implementation period" (genomförandetid) 
of between 5 and 15 years for the plan to be put into effect.  

Over and above these mandatory particulars, a closer definition is possible, 
for example, of land use, the extent of settlement, its location, design and 
workmanship, and questions concerning land and implementation. The 
detailed plan, provides scope for extensive regulation of land use and 
building development. The Planning and Building Act points out, however, 
that the plan must not be made more detailed than its purpose demands. 

 
The Detailed Plan is legally binding, i.e., when the plan acquires force of 
law, rights and obligations are incurred, above all by the municipality and 
property owners. A building permit (bygglov) application must, in principle, 
be granted if it accords with the plan. Furthermore, certain land in the plan 
can be acquired by compulsory purchase, e.g. land for public space 
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(see Ch. 3.2). Finally, decisions under certain other enactments must 
conform to a detailed plan. 

 

The Planning Process (in summary) 
Schematically the sequence of normal planning procedure can be illustrated 
as in Figure 2 below. 

 
 
 

 

 
 
Figure 2. The basic procedure for compiling a detailed plan. 
 

A Detailed Plan should be based on a programme containing a description of 
the present situation, the preconditions and purpose of the planning, the way 
in which planning work is to be conducted and a timetable for the planning 
process. Under certain conditions an Environmental Impact Assessment is 
required. 

The municipality shall consult with the county administrative board, the 
property registration authority and other municipalities which may be 
affected by the draft plan. The tasks of the county administrative board 
include ensuring that "national interests" are not counteracted. The 
municipality must provide an opportunity of consultation for property 
owners, tenant-owners, tenants and residents affected by the plan. The same 
applies to other authorities, e.g. the roads administration, associations and 
private individuals whose vital interests are affected by the detailed plan. 

A draft detailed plan has to be exhibited for scrutiny for at least three 
weeks. The draft plan must be advertised - on the municipal noticeboard and 
in local newspapers - at least one week before the exhibition period begins. 
In addition, notice of the announcement must be sent to property owners and 
others whose vital interests are affected by the draft plan. Anyone objecting to 
the plan must submit viewpoints in writing to the municipality during the 
exhibition period. After the exhibition the municipality has to collate the 
viewpoints received into a pronouncement.  
 

Development control by Building Permit 
In brief a building permit (bygglov) is required for the erection of new build-
ings, for extensions, for the application of buildings to an essentially 
different purpose, for considerable changes in the layout of buildings. 
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3.2 Land Acquisitions 
In Sweden, a vital juncture of the development process occurs when the 
detailed plan becomes legally binding. This being so, it may be appropriate 
to distinguish between land acquisitions made, respectively, before and after 
the detailed plan. 

 These two types of acquisition can be characterised as (a) strategic land 
acquisitions before the detailed plan and (b) land acquisitions for the purpose 
of planning implementation after the detailed plan. 

 Sweden has several laws containing rules on compulsory acquisition of 
land. Whereas strategic acquisitions before the detailed plan are concerned, it 
is mainly the Expropriation Act which apply. Rules on compulsory 
acquisition of land for direct purposes of planning implementation are 
contained in the Planning and Building Act, the Property Subdivision Act, 
the Joint Installations Act, the Utility Easements Act and the Joint Land 
Development Act. 

 

Strategic acquisitions - Expropriation 
Under the Expropriation Act (expropriationslagen, 1972:719) it is above all 
the State and the municipalities that are empowered to acquire land by com-
pulsory purchase for a variety of purposes, e.g. communications, entrepre-
neurial activity, restricted areas and safety zones, defence purposes, nature 
conservancy and outdoor recreation. The municipality can also expropriate 
property units, which will be needed for "urban settlement" later on, e.g. land 
for housing, offices, factories etc. and supplementary communal amenities 
such as roads and green spaces. 

However, it should be pointed out that expropriation is relatively unusual 
nowadays. In most cases land is acquired through voluntary agreements. 

 

Acquisitions for plan implementation - Compulsory Purchase 
based on the Detailed Plan 
The Planning and Building Act entitles the municipality to acquire land 
reserved in the Detailed Plan for public spaces, i.e. streets and green areas in 
the detailed plan. The Act also empowers the municipality to acquire a 
development site, which is not reserved in the detailed plan for "private 
building". This can mean public buildings, schools, day nurseries, sports and 
recreational facilities, railway and other traffic installations, areas for 
harbour, energy production and water and sewerage amenities etc. 
Furthermore, Swedish legislation enables compulsory purchase in order to 
establish communal facilities for two or more properties (e.g. exit roads, 
parking, garaging and neighbourhood amenities), to create new lots when 
new property subdivision may deviate from the old one and to create 
easements for different purposes. 
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3.3 Responsibility for construction, operation and fi-
nancing of public facilities and services 

A Detailed Plan includes several types of facilities, which are common to the 
property units - streets, green spaces, water and sewerage mains, electricity 
supply and telecommunications. There are numerous laws regulating the 
construction, operation, financing etc. of these facilities and these legal 
prerequisites have, of course, a significant impact on planning and property 
development.  

As a general principle, developers and property owners can only be 
charged for "facilities serving the area". That is, the facilities must ex-
clusively benefit the properties, which are to pay the charges. This means, for 
example, that the cost of streets and parks serving larger areas - e.g. through 
roads, service roads and high streets - has to be met out of taxation revenue. 

 

Public space in a detailed plan 
Normally the municipality is responsible for public spaces in a Detailed Plan 
- streets, play spaces, green spaces etc. It is then the duty of the municipality 
to construct public spaces parallel to the completion of the public 
development and in accordance with "local custom". 
 To cover the cost of public spaces, the municipality is entitled to levy 
charges from the property owners. These charges must not exceed the 
construction cost of the facilities. Maintenance costs, on the other hand, have 
to be funded out of local taxation revenue. 

 

Water and sewerage 
Water supply and sewerage are mostly managed by the municipality (but 
there are instances of public water and sewerage systems being operated by 
regional inter-municipal associations).  

The municipality is entitled to levy set charges from property owners. 
The total charges may not exceed the cost of the water and sewerage 
installations to the municipality. The charges consist of a non-recurrent 
connecting charge and an annual user charge. 

 

Electrical power and telecommunication 
Power supply is financed entirely by means of charges to users. These 
generally take the form of a connection charge, an annual fixed charge and a 
variable charge based on actual consumption. 

Telecommunication lines are also financed entirely by means of charges 
in the form of a connecting charge, an annual subscriber charge. 
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Communal facilities 
Communal facilities (gemensamhetsanläggning) are facilities common to 
several property units and managed by the property owners themselves. A 
communal facility can comprise roads, footpaths, and play spaces on a 
developed site used by several property units. It can also take the form of a 
water and sewerage system, power and telecommunication cables, heating 
installations etc. The commonest amenities, in addition to those mentioned 
already, are parking, garaging, outdoor lighting, storage premises, neighbour-
hood facilities and laundries. 

The construction and operating costs of a communal facility must be 
allocated according to the participation units (andelstal) allotted to the 
property units. 

4 Development agreements 
Previous chapters have already shown that many rights and obligations of 
developers/property owners and municipalities are defined by statute. This 
applies, for example, to building on development sites, land acquisition and 
the development of various communal facilities. Minor building projects, as 
a rule, are conducted solely on the basis of the legislation, but there are other 
development situations in which the statutory rules need to be elucidated and 
supplemented by voluntary agreements between the municipality and the 
developer.  

One type of agreement extensively used for land development is the De-
velopment Agreement (genomförandeavtal or ”implementation agreement”). 
This is an agreement at civil law between the municipality and a property 
owner/developer, defining common objectives and/or the rights and 
obligations of the parties in connection with a development. The agreement 
may specify what is to be built, when it is to be built, changes of land 
ownership, who is to defray various development costs, and who is to be 
responsible for the construction of municipal engineering installations and 
for other measures.  

 

Land Development Agreements 
One form of a development agreement is characterised by the property 
owner/developer owning the land, which is to be built on when the 
agreement is entered into (exploateringsavtal). For the municipality, this type 
of agreement is primarily a means of controlling the implementation of a 
development. It is a document providing the municipality with a guarantee 
that development will conform to municipal intentions. The agreement can 
make clear the measures to be taken and paid for by the municipality and de-
veloper respectively in the course of the development. Through the agree-
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ment the municipality can also specify the structure of the building develop-
ment and the chronological sequence of building operations.  

The land development agreement can also provide a means of minimising 
municipal expense and involvement in connection with the development. 
Then again, a contractual agreement on changes of land ownership and 
charges for municipal streets, water and sewerage systems etc. can be more 
flexible than a formal, statutory procedure. For the property owner, the 
agreement may be a precondition of the municipality drawing up a plan for 
the land in the first place. The agreement, frankly, is something the developer 
has to accept so as to be able to build on his land. But the land development 
agreement need not be regarded solely as a "necessary evil" for the 
developer. Like the municipality, the developer needs to clarify in advance 
the thrust of development and the allocation of responsibilities and costs 
between the parties. It is also in the developer's interests to save time by 
securing agreements which will obviate unwieldy statutory procedures. 

A land development agreement is always signed before the detailed plan 
is adopted, because the municipal negotiating position is based above all on 
the possibility of refusing to adopt the plan if the developer is not prepared to 
conclude a land development agreement. It may seem odd that the 
municipality should be empowered to exploit its monopoly and official status 
to compel the developer to sign a land development agreement, but the 
possibility of a developer feeling constrained to sign is no impediment to 
such an agreement. The critical question concerns the terms of agreement 
which the development can be forced to accept. In a land development 
agreement, the municipality must not exact measures or undertakings from 
the developer which exceed those the municipality could achieve by imple-
menting the legislation regarding, for example, transfers of land and charges 
for municipal facilities.  

 
Land Allocation Agreements 
Another form of development agreement is used when the municipality owns 
the land to be built on (markanvisningsavtal). This might be called a "land 
allocation agreement". In connection with this agreement, the land is con-
veyed to a developer, and so the agreement can be viewed as a "contract of 
sale" combined with conditions to be met by the parties in connection with 
the development of the land. The municipal negotiating position when 
drawing up a land allocation agreement of this kind is based primarily on its 
ownership of the land. This means that a land allocation agreement can be 
entered into at any time, regardless of when the detailed plan is adopted; that 
is, the agreement can be signed both before and after the detailed plan is 
adopted. As regards the motives for drawing up a land allocation agreement, 
reference can be made to the purposes of the land development agreement. 
Perhaps the main motive of the developer is made clearer than ever by a land 
allocation. If a developer does not sign the agreement he will not have access 
to the land and will thus be unable to build on it. 



 

 11

As regards the demands which the municipality can make on a developer, 
a land allocation agreement is not subject to the same legal restrictions as the 
land development agreement. Here the municipality acts as a land owner and 
vendor of the land. This makes the "price", in the form of money or other 
types of consideration, which the developer is prepared to pay for the land a 
matter of negotiation.  

 
Prior Agreements 
A prior agreement (föravtal) precedes a subsequent development agreement. 
The prior agreement can be entered into for land owned by the developer or 
the municipality (or to be acquired by one of them). Thus the prior agree-
ment can lead to either a land development agreement or a land allocation 
agreement. When a prior agreement is concluded between the municipality 
and the developer, no detailed plan has yet been drawn up. This is an 
important difference compared with land development and land allocation 
agreements, which, normally speaking, are always geared to a prepared 
detailed plan. 

 
5 The Construction Process 
The description of processes involving a host of activities, governed by 
several different sets of rules and official decision-making and involving 
many private and public actors, is of course a complicated business.  

Many of these activities, actors and regulatory systems have been dealt 
with in previous chapters. One question which has not been raised, though, is 
the actual construction process, in which a project is finally realised and in 
which the main actors or protagonists are the developer and various 
contractors. 

Very simplified this process can be described as in Figure 3 below. 
 

 
 

 
 
 
Figure 3. The construction process. 
 

To begin with, the developer (byggherre) may have certain require-
ments and preferences concerning the buildings and facilities to be 
constructed. Next he chooses the appropriate form of procurement for the 
contract (see below). To give contractors a basis on which to submit 
tenders, there has to be a design/description of buildings and facilities - 
tendering documents, in other words. This description may be purely 
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verbal, but as a rule the documents include drawings of different kinds 
(architect's drawings, structural drawings, survey drawings, insulation 
drawings and wiring diagrams etc.). A developer not having the resources 
to prepare his own tendering documents has to engage outside planners. 
After tenders have been invited and the tendering period has expired, the 
developer chooses a contractor. A contract is concluded between them. 
During the construction process or contracting period, the contractor in 
turn signs agreements with various suppliers and perhaps with 
subcontractors. When the project is completed, the developer checks that 
the contractor has discharged his obligations as defined in the contract. A 
final inspection takes place at the end of the contracting period and a 
guarantee inspection at the end of the defects liability period. 

 

Forms of procurement. 
 The term "procurement" denotes the process from the invitation of tenders to 
the signing of a final agreement with a contractor. Procurement can take 
various forms, depending on the manner in which tenders are invited, the 
form of contract and the form of price determination. 

There are three principle ways in which the developer can invite tenders 
from contractors. In a public or open invitation to tender, the developer 
extends, usually by advertisement, an invitation to all companies interested 
in tendering. Limited tendering or tendering by invitation means the 
developer turning to a smaller group of companies which, in his belief, 
possess the competence required for the work in question. Finally, the 
developer may turn to single contractor to discuss the terms of the 
construction project. This is termed "tendering combined with post-tendering 
negotiations".  

The form of contract governs the respective liabilities of the developer 
and contractor for different parts of a construction project. There are three 
main types of contract: Divided Contract means that the developer, acting 
through his own personnel or outside consultants, takes charge of planning and 
design. This form of contract is characterised by several contractors. In a 
General Contract. the developer signs an agreement with one contractor only, 
the general contractor, who in turn engages subcontractors. Here again, though, 
planning and design remains the developer's responsibility. A Design-Construct 
Contract. is an agreement between the developer and one single contractor, but 
with the contractor taking charge of both planning/design and construction. In a 
"perfect" design-construct project, the developer's tendering documentation has 
a low level of detail, expressing functional requirements rather than cut-and-
dried solutions. Sometimes, if the tendering documentation is purely verbal, 
reference is made to "programme purchasing". 
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6 The Property Development Process 
Two factors with a vital bearing on the implementation of a development 
project are: 
 
Ownership conditions within the development area. Is the land privately or 
municipally owned when development is initiated? 
The role of the developer in the process. Does the developer play an active 
part in work on the detailed plan together with the municipality, or is 
planning work entirely a municipal responsibility? 
 
In terms of these factors, one can distinguish between four models or cases 
of property development project implementation.  
 

 

 
 

Figure 4. Four typical cases of development procedure. 
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6.1 Case 1 
In this instance the land is owned by one or more developers who do not play 
an active part in drawing up the detailed plan (beyond being consulted about 
it). This situation can be instanced by development in existing built en-
vironments, e.g. renewal and infill development of older residential areas, 
with property owners building their own single-family dwellings. A cha-
racteristic of these areas is the existence of several property owners, most of 
whom are not professionally involved in development and construction ac-
tivities. Planning work and the construction of streets, green spaces, water 
and sewerage mains etc. are therefore carried out by the municipality, the 
property owner's responsibility being confined to the construction of house 
and facilities on his own plot. The main outlines of the process in this type of 
development can be described as shown in figure 5. 

 
 

 
 

Figure 5. The development process; Case 1. 
 

Since the municipality decides where, when and how building is to take 
place, the formal initiative in land development is taken by the municipality 
through some form of "decision of principle" to go ahead with the project. 
The real initiative, of course, may also come from the municipality, e.g. due 
to a need for housing, non-housing development or the enlargement and 
improvement of infrastructure. The initiative in changing the land use may 
also be taken by owners of a prospective development area. The owner or 
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owners themselves may need new development on the property or intend 
selling the property or parts of it when the development is completed. 

The planning process has already been described in general terms, see 
Ch. 3.1. As part of the planning preparations, various technical investigations 
are carried out with regard to geotechnical conditions, water and sewerage, 
roads/traffic, energy supply etc. "Pre-planning" takes place of streets, 
services and other installations. Planning design also has to be co-ordinated 
with building, economics, finance, land acquisition, possible implementation 
agreements and organisational questions etc. affecting implementation of the 
plan.  

When it comes to the construction process the developer´s design of 
facilities and buildings, in principle, begins when the detailed plan has 
acquired force of law, i.e. when the content of the plan is known for sure. If 
the detailed plan is "non-contentious" one can already be fairly sure, during 
the terminal phase of the planning process, what the final plan is going to 
look like. In cases of this kind, design can begin earlier. But of course, the 
actual construction of buildings and installations cannot begin until the plan 
has acquired force of law and building permit been granted. 

Primary responsibility for the construction process can vary somewhat 
with this development model. One option is for the developer to erect 
buildings and facilities on a development site, while the municipality attends 
to the construction of public spaces and communal water and sewerage 
mains. This is a natural allocation of responsibilities if the developer is not a 
professional builder, as for example in the case of a property owner in a 
renewal district. If, on the other hand, the possibility exists of the 
municipality and developer entering into a Land Development Agreement, 
then the agreement can lay down that the developer is to be responsible for 
constructing the municipal facilities and will then transfer them to municipal 
ownership. 

If, then, the developer owns the land, a land development agreement can 
be concluded between the municipality and the developer before the detailed 
plan is adopted. This, however, is subject to the development being on a 
certain scale. The developer does not have to own all the land in the develop-
ment area, but legislative practice does require him to be in a position to sell 
"several plots". This means that development agreements can occur in case 1. 
But it is also conceivable that the prerequisites of an agreement may be 
lacking - for example, with the intensification of a single-family housing area 
if the original property units are to be subdivided into two or three new plots 
at most. 

In Ch. 3.2 a distinction was made between strategic land acquisitions and 
land acquisitions for planning implementation, i.e. acquisitions  made, 
respectively, before and after the detailed plan. The strategic acquisitions, made 
with a view to developing the land when the plan has been adopted, can already 
be made before work on the plan begins. Often, though, the commencement of 
detailed planning conveys a signal to the property market. That is, potential de-
velopers - construction companies or private companies - acquire land, while 
existing property owners with no interest in building dispose of their properties. 
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Later, when the detailed plan has been adopted, land acquisitions are made with 
a view to adjusting property subdivision and ownership conditions to it.  

 

6.2 Case 2 
Here as in the preceding model, the developer owns the land. One vital 
difference, though, is that municipality and developer work out the detailed 
plan together. Thus the developer becomes involved at an early stage of the 
development process. This form of development can be described as in the 
figure below. 

 
 

 
Figure 6. The development process; Case 2. 
 

There are two main reasons for the developer to play an active part in 
planning: 
 
One purpose is to improve the quality of the plan with regard to building 
development, economics etc. Co-operation between municipality and develo-
per means that the planning and construction processes can be properly co-
ordinated. The benefits of "early developer participation" are greater in the 
case of more extensive and complicated development projects where the 
municipality alone has difficulty in defining the requirements for the "end 
product". 
If parts of the construction process proceed parallel to compilation of the 
detailed plan, this has the effect of speeding up the development process. 
 
To be able to participate in the planning process, the developer must of 
course have the competence required. This competence is possessed by 
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developers doing their own building, e.g. construction companies, or by 
developers who can engage consultants. 

There are great similarities between cases 1 and 2, and so the following 
remarks are mainly confined to essential differences between them. The 
practical business of drawing up the detailed plan can be variously organised. 
In cases where the municipality has a carefully thought out and politically 
accepted detailed planning programme, much of the practical work of plan-
ning can be entrusted to the developer. If so, the main task for the muni-
cipality will be to scrutinise the developer's planning proposals and indicate 
any changes that may be needed. In addition, the municipality must attend to 
the formal processing of the planning transaction, e.g. consultation, display 
and adoption. Another possibility is for the municipal authorities to assume a 
greater share of responsibility for the practical business of preparing the plan, 
while the developer takes principal charge of design. 

One characteristic feature of this model is that much of the developer's 
design work runs parallel to the compilation of the detailed plan. If the plan 
is "non-contentious", work on purchasing the construction project can also 
begin during the terminal phase of the planning process. The construction of 
facilities and buildings, however, may not begin until the plan has been 
adopted and acquired force of law and the developer has obtained building 
permit. 

Almost invariably, when all the land in a development area is owned by one 
developer, a land development agreement is drawn up between the developer 
and the municipality (this may be preceded by a "prior development agree-
ment"). The agreement concluded between planning/design begins can define 
the tasks of the developer and municipality in connection with planning, tech-
nical investigations, apportionment of investigation and planning costs, time-
tabling etc. Another important point which may also be included in the agree-
ment concerns cost liability for "frustrated design" in the event of the project 
being abandoned.  

In case 1, strategic land acquisitions could be made after detailed planning 
work has begun. Planning, in principle, is unaffected by land ownership, since 
the developer does not play an active part in the planning phase. If, on the other 
hand, the developer is to participate in planning, a different situation applies. 
For obvious reasons, the developer must have acquired the land before planning 
begins. Land acquisition for planning implementation after the detailed plan can 
be regulated in the land development agreement. In that agreement, 
municipality and developer may agree that land for streets and green areas is to 
be conveyed to the municipality, that the developer is to reserve space for ser-
vices, communal facilities etc., and they can agree on the payment to be made 
and on when and how property subdivision is to be effected.  
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6.3 Case 3 
In this instance the land is owned by the municipality, which also draws up 
the detailed plan. Once the plan is drawn up and adopted, the municipality 
appoints a developer through land allocation (markanvisning); see Figure 7. 

 
 

 
 

Figure 7. The development process; Case 3. 
 

Because the land is municipally owned and the municipality is responsible 
for planning, the municipality will be sole agent during the introductory 
phase of development. That is, in this case the initiative for development will 
come from the municipality. Usually, however, that initiative is taken in 
view of the existence of potential developers who are willing to build in the 
development area. These may be companies which themselves are in need of 
housing or non-housing premises, or construction companies wishing to 
engage in speculative building. 

When the detailed plan is drawn up, the municipality does not have a 
developer to consult and co-operate with. This means that the municipality 
must draw up the detailed plan without any closer knowledge of the future 
developer's requirements and preferences. One way of overcoming this 
problem is by making the plan less detailed, i.e. restricting it to the minimum 
requirements laid down by the Planning and Building Act. The plan must at 
least show the use to which the land is to be put (housing, industry, traffic 
machinery etc.), the permissible right of development, the principal locations 
of services, parkland and traffic, the implementation period for the plan and, 
in the case of housing areas: single- or multi-family housing, type of build-
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ing, maximum number of storeys, access, parking and main accessory 
spaces. Plans of this kind may, for example, be used in land allocation 
competitions for greenfield areas - competitions in which the more detailed 
design of the plan is an important competitive aspect (see below). It should 
be added that, normally, the original "flexible" detailed plan is altered and 
adapted to the winning entry. 

The municipality can award its land to the developer or developers of its 
own choosing - non-profit, co-operative or private. The municipality may also 
allocate the land after a land allocation competition, in which it invites 
developers to submit proposals for the development of the land. The developer 
making the best offer, e.g. in terms of quality and cost, is then awarded the land. 
Fig. 8 shows how a land allocation competition can be adapted to the detailed 
plan. 

 
 

 

 
 

Figure 8. Land allocation competition after adoption of the detailed plan. 
 

The agreements reached by the municipality and developer in connection 
with an allocation of land are confirmed in a land allocation agreement 
(markanvisningsavtal). This makes provision concerning acquisition of land, 
the price of the land and other economic questions, the design of buildings 
and facilities, responsibility for the completion of different measures, and so 
on. 
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6.4 Case 4 
In this model the land is owned by the municipality, which appoints a 
developer at an early stage of the process. After this the municipality 
collaborates with the developer in drawing up the Detailed Plan; see Fig. 9. 

 
 

 
 

Figure 9. The development process; Case 4. 
 

This model can on the whole be commented on by referring to previous mo-
dels. The developer becomes involved at an early stage of planning, which 
means that initiation and compilation of the plan comply with model 2. Plan-
ning refers to municipally owned land; in other words, land can be acquired 
in the manner described in model 3. There is, however, one aspect which has 
to be elaborated somewhat, namely land allocation. The developer, then, is 
appointed before work on the detailed plan begins. The municipality may 
then choose whichever developer it finds suitable or else employ a compe-
titive procedure. Fig. 10 shows how this competition can be made part of the 
process. 
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Figure 9. Land allocation competition prior to adoption of the detailed plan. 
 
When the developer has been appointed, an advance agreement (föravtal) is 
often concluded between him and the municipality. Among other things, this 
agreement may define responsibility for ongoing planning and design work 
and the allocation of costs between municipality and developer. When the 
detailed plan has been completed, the final land allocation agreement is 
drawn up, to settle land transfers, economic questions, responsibility for 
different measures etc. 

 
 

6 Some (very) brief remarks 
At the end of this paper it would have been nice to present a decisive 
evaluation of the different planning and property development processes. 
That is, to answer the following question; Which process is the best one? 
However, if anyone had such expectations I have to disappoint him or her, 
due to the fact that all four processes have advantages and disadvantages. 

Some of these “pros and cons” can be summarised as follows. 
 

� Case 1, with (many) “unprofessional” property owners, necessitates 
compromises between municipal planning and the different interests of 
the owners. In this respect we may either say that there is a risk that 
present owners manage to violate more long-term planning goals of the 
community, or that this is an example of public participation which often 
results in a good development. However, whatever stance we take on 
this issue the process is normally very time-consuming. 

� Case 2, with one professional developer negotiating with the muni-
cipality about the content of the plan, financing of infrastructure etc., is 
more effective from an internal process view. Among other things we get 
a good co-ordination between planning and construction. But in order to 
achieve a good long-term result it is important that the negotiation 
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positions of the parties are well balanced. If the position of the 
municipality is to strong we risk that some developers have to close 
down and leave the arena for a few, large developers (and thereby we 
may create an oligopoly). If the developer has a “too good” position, on 
the other hand, we risk ending up with poor developments and land-use. 

� Case 3, with municipal land allocated to a developer after detailed 
planning, provides a tool to create competition between developers. But 
how about co-ordination between planning and construction. 

� Case 4, with municipal land allocated to a developer before detailed 
planning, is still a tool to create competition, but here planning and 
construction can be co-ordinated in better way. 

 
Finally some general comments on municipal land-ownership. Besides from 
what been said above, municipal ownership can be used in order to finance 
different communal facilities, i.e. through a strong negotiation position the 
municipality can impose certain conditions in a development agreement. 
Furthermore, at least in some regions, it is possible to get a good selling price 
for the land. 
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1 Introduction 
A strong connection exists between, on the one hand, land use in an 
area and, on the other hand, the structure of ownership and properties. 
To convince ourselves of this, we need only compare agricultural or 
forest land with urban environments. 

Because land use is constantly changing in a dynamic society, the 
structure of ownership and properties also has to be adapted to new 
conditions, due above all to two situations. 
 
• A property owner may lack the ability or interest to use his proper-

ty in keeping with the new, planned land use, e.g. if farmland is 
designated for housing, industrial development etc. but the owner 
is in no position to administer the new land use. 

• The existing property division may be unsuited to the new land 
use, i.e. property boundaries have to be adjusted by transferring 
land from one property to another. This can be instanced by the 
construction of a road across a number of properties. 

 
Furthermore, social changes may necessitate restrictions on the 
property owner’s right to use his property. Restrictions of this kind 
can above all be justified by the preservation of important cultural and 
environmental values. 

Adjustments of ownership, rights and property division can often be 
achieved on a voluntary basis. In other words, properties and rights 
can be transferred through market transactions. But in most countries 
property owners can also be made, subject to certain conditions, to re-
linquish land and property rights against their own wishes. Property 
can be coercively acquired under statutory powers. 
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2 How can compulsory purchase and 
restrictions on land use be justified? 

We may begin by briefly considering why the law makes it possible in 
certain cases to regulate land use and to acquire land and property 
rights by compulsory purchase. Cannot property owners settle these 
matters among themselves through voluntary agreements in “the 
market”? 

Heilbrun (1987, pp. 4-5) indicates two central criteria to be taken 
into account in decisions concerning land use: 
 

Efficiency and equity are two of the general criteria to be applied in comparing 
alternative (economic) policies. To the economist, efficiency means the most 
productive use of resources to satisfy competing material wants. 
  The term equity in economics usually refers to fairness in the distribution of 
income or wealth or, more broadly, “welfare”. 

 
There is no doubt that in many respects the market operates quite ex-
cellently, but the system has shortcomings connected with both effi-
ciency and equity. In order for the market to function efficiently, cer-
tain conditions have to be satisfied. In reality, unfortunately, they are 
not, and instead we have a number of market failures. 
 
• The existence of limited competition plays an important role in the 

case of real property and land use, since each piece of land is 
unique. In principle, every property owner is a monopolist. 

• Some goods, termed public goods, will not be supplied by the 
market, or if supplied, will not be supplied in sufficient quantity. 
This problem refers, for example, to the provision of roads, recrea-
tional areas, water supply, sewerage facilities, street lighting etc. 

• There are many cases where we affect other individuals without 
having to pay for causing negative effects, or getting paid for posi-
tive effects, through a market transaction. A negative externality 
can, for example, take the form of pollution, noise or smell from 
the commissioning of a factory. There are the wider effects of the 
land use, effects which are not reflected in the market price and 
cost of the development. Externalities are sometimes referred to as 
spill-over or neighbourhood effects, and in the context of land use 
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typically include visual intrusion, increased traffic, pedestrian and 
resident inconvenience and congestion of existing public facilities.1 

 
These market failures, then, mean that the market cannot, unaided, 
guarantee the efficient management of resources. In other words, they 
justify public intervention with a view to correcting malfunctions of 
the market and to co-ordinate land-use activities. 

In addition to the market not always operating with total economic 
efficiency, it is a well-known fact that the market does not necessarily 
lead to a fair distribution of wealth, income, land etc. among citizens 
in a society. This fact can justify public intervention with a view to re-
allocating resources between people e.g. in order to protect “weaker 
interests”. 

Turning now from the general question of what justifies public inte-
rvention to the more specific arguments for compulsory purchase. 
Forcing someone to relinquish land against their wishes is of course a 
drastic interference with individual ownership, and so there must be 
very good reasons for building up legislation which sanctions compul-
sory purchase. 

Werin (1982) distinguishes three different reasons for compulsory 
purchase, viz.: 
 
• The property owner/seller may veto a transfer, i.e. the owner blank-

ly refuses to sell his property on any account. 
• The seller may be in a monopolistic position. 
• Reallocation of wealth between seller and buyer. 
 
In order for certain measures, e.g. the construction of roads, to be pos-
sible, it is sometimes necessary for certain specific areas of land to be 
utilised. That is, the buyer cannot turn to any property owner what-
soever in order to acquire the land which he or she needs. If, then, 
compulsory purchase were not possible, these measures could be pre-
vented by the owner refusing to part with his land. The owner of stra-
tegically situated land could frustrate measures which are desirable 
from a community viewpoint. In other words, the owner could “veto” 
the implementation of a planned use of the land. One of the first ar-
 
1 Other market failures are: Incomplete markets means that private markets fail to provide 

certain goods or a service. Sometimes the markets will supply too little information to the 
consumers, i.e. we have information failures. Finally, we are periodically faced with the 
problems of unemployment, inflation and disequilibrium. 
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guments in favour of compulsory purchase legislation, then, is that it 
prevents the individual property owner from acquiring such power. 

In the situation described above, it is also conceivable that the 
property owner is not prepared to go to the extent of refusing to sell 
on any account. But in order to agree to a sale, the owner, conscious 
of occupying a monopolistic situation, demands a very high price. A 
second argument in favour of legislation, then, is that it prevents a 
property owner from obtaining monopolistic profits by owning land 
which happens to occupy a strategic position. 

In certain respects, a property owner’s compensation demands may 
be deemed “excessive”, even if the asking price is not based on the 
owner being in a monopolistic position. To rectify this situation, the 
law may prescribe a rate of compensation below the price which the 
buyer would have had to pay in an entirely voluntary transaction. In 
other words, the law seeks to favour the buyer, e.g. for equity reasons. 
Thus a third purpose of compulsory purchase legislation is that of 
“reallocating” wealth from seller to buyer, which as a rule means in 
favour of “the community”. 

These three motives for compulsory purchase are related to the 
compensation payable. The purpose of the legislation is to enable the 
buyer to acquire properties and rights at a lower price than the pur-
chaser can be expected to obtain in entirely voluntary bargaining with 
the seller. 

It is, however important to note that the legislation also serves to 
provide “rules of the game”. Among other things, statutory provisions 
make the rate of compensation predictable and stable, thereby reduc-
ing the risk to buyer and seller and enabling them to reduce what are 
known as transaction costs. In addition, the statutory rules mean that 
property owners are treated equally in matters of compensation, which 
can be important, for example, when a new road is to be built across 
many properties. 
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3 The legal foundations of compulsory 
purchase 

A fundamental legal rule concerning compulsory purchase is to be 
found in The European Convention for the Protection of Human 
Rights and Fundamental Freedoms.2 
 

Article 1. Every natural or legal person is entitled to the peaceful enjoyment of his 
possessions. No one shall be deprived of his possessions except in the public 
interest and subject to the conditions provided for by law and by general principles 
of international law.” 

 
One of Sweden’s Constitutional Acts, the Instrument of Government, 
contains the following provision on the terms of compulsory purchase. 

3 
 

Section 18. The property of every citizen is protected in such a way that no-one 
may be compelled, by means of compulsory purchase or any other such disposition, 
to surrender his property to the public administration or to any private person, or to 
tolerate restriction by the public administration of the use of land or buildings, other 
than when necessary to satisfy urgent public interests. 
 Any person who is compelled to surrender property by means of compulsory 
purchase or other such disposition shall be guaranteed compensation for his loss. 
Such compensation shall also be guaranteed to any person whose use of land or 
buildings is restricted by the public administration in such a way that ongoing land 
use in the affected part of the property is substantially impaired or injury results 
which is significant in relation to the value of that part of the property concerned. 
Compensation shall be determined according to principles laid down in law. 
 Access to the countryside shall be open to all under the right of public access, the 
above provisions notwithstanding. 

 
Property, then, may not be compulsorily acquired unless needed for 
urgent public interests.4 Compensation for the property has to be set in 
accordance with rules of special legislation. 

 
2 Protocol March 20th 1952, Article 1. 
3 Chapter 2, Section 18. 
4 The meaning of “urgent public interests”, although a very interesting question in itself, will 

be left aside in this essay. 
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3.1 Private property rights 

What, then, does the property owner’s “property” consist of? On 
closer inspection, this proves to be a more complicated question than 
might be imagined. 
 

Property rights are economic interests supported by the law. In real estate these 
property rights are referred to as bundles of rights because ownership of a parcel of 
real estate may embrace a great many rights, such as the right to its occupancy and 
use; the right to sell it in whole or in part; the right to bequeath; the right to transfer, 
by contract for specified periods of time, the benefits to be derived by occupancy 
and use of the real estate.5 

 
Jaffe and Louziotis break down the right to private property into three 
component rights:6 The right of use allows the owner of a bundle of 
rights to decide how a resource will be used or if it will be used at all. 
The right of exclusion prohibits those who have no claim to a resource 
from benefiting in any way from the use of that resource. The right of 
transfer allows the holder of a bundle of rights to an asset to trade 
those rights for a bundle of rights in another asset. 

Where land and property are concerned, there is no such thing as 
“absolute ownership”. Ownership has been variously circumscribed 
by the State, through legislation. The following figure, based on 
Swedish conditions, will serve to illustrate this point, with the white 
area representing the owner’s rights and the black one restrictions on 
ownership. 

 

Right of use

Right of transfer

Right of exclusion

Current Land Use

Change of Land Use

 
 
Figure 1 Restrictions on property ownership rights. 
 

 
5  Eaton, 1980 p. 45, Real Estate Valuation in Litigation 
6 Jaffe and Louziotis, 1996, Property Rights and Economic Efficiency. See also Snare, 1972, 

The Concept of Property. 



31 31

The right of current land use is hedged about with a wide variety of 
legal restrictions, e.g.: 
 
• The owner is obliged to pay tax on the value and/or yield of the 

property. 
• The owner is obliged to show consideration toward neighbours and 

the surrounding environment. In economic terminology, the owner 
is not entitled to give rise to certain “external effects”. Among 
other things, buildings must be kept in good repair, and farming 
and forestry operations must be conducted in a manner appropriate 
to nature conservation and environmental protection. 

• Special regulations can be imposed, restricting land use on a 
property in the interests of heritage and nature conservation, for 
example. Under certain conditions, regulations of this kind may 
entitle the property owner to compensation, a point which we shall 
be returning to presently. 

 
Then, what about owner’s right to change the use of the land. A study 
of planning and building legislation in different countries will of 
course reveal differences between them. One fundamental principle, 
however, is distinguishable in many countries, Sweden included. A 
change in the use of the property – that may, in one way or another, 
affect other properties - requires a permit. Basically, changes can be 
divided into three categories: (1) construction of a new building, (2) 
works on existing buildings, e.g. extension, change in external 
appearance, change in use, and (3) demolition of a building. This 
means that use of land and buildings comes under extensive official 
control. In a number of Western European countries “a permit is 
required for virtually all building construction and most change in use 
of existing buildings”. 7 

What happens, then, if the property owner does not obtain permis-
sion for a change of land use? Needless to say, he is thereby prevented 
from carrying out the measures he intended, but at the same time, 
since private ownership does not include the right of changing the use 
 
7 See Davies, 1989 p. 27, Planning Control in Western Europe. However, it should be em-

phasised that the extent to which permits are needed is only one side of the problem. 
Another question is how restrictively building permit applications are treated in practice. In 
other words, how good a chance does a property owner stand of getting his permit 
application granted? On this point, of course, there can be considerable differences between 
individual countries - and between regions of one and the same country - depending on 
population density, settlement structure etc. 
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made of the land, he will not, in principle, be compensated. One might 
say that the right of change has been “nationalised”. 

As regards to the owner´s right of exclusion it is worth mentioning, 
that the general public have a “right of public access” to the country-
side, which means that the owner must acquiesce in other persons 
frequenting his land and picking certain species of berries and mush-
rooms there. 

Lastly a few words about the right of transfer. The owner is, in prin-
ciple, at perfect liberty to sell or otherwise transfer his property, but 
there are some exceptions. Firstly, permission is needed for the 
acquisition of certain agricultural properties. This applies to properties 
in rural areas, if the purchaser is not a resident of the municipality 
where the property is situated, or if the purchaser does not intend 
making the property his permanent residence. Secondly, acquisition of 
rental housing properties is also subject to permission if the 
municipality takes the view that the acquisition should be examined. 
The purpose of this legislation, then, is to ensure that rental housing 
properties will be acceptably managed. 

Thus we have seen that society does not know of any absolute 
private ownership of land. Ownership has been circumscribed in 
various respects by legislation. Whether or not a property owner is to 
be compensated - for compulsory purchase or restrictions of other 
kinds - will therefore depend on what ownership is taken to include. In 
other words, the rules of compensation and the content of ownership 
are indissolubly linked. 
 

4 Swedish law 
Sweden has twenty or more enactments dealing with the compulsory 
purchase of land and rights in various situations, first and foremost the 
Expropriation Act (expropriationslagen) but also, for example, the 
Planning and Building Act (plan- och bygglagen), the Real Property 
Formation Act (Fastighetsbildningslagen), the Utility Easements Act 
(ledningsrättslagen), the Joint Facilities Act (anläggningslagen), the 
Environmental Code (miljöbalken), the Cultural Monuments etc. Act 
(kulturminneslagen), the Roads Act (väglagen) and the Railway Con-
struction Act (lagen om byggande av järnväg). 
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Although these enactments have different fields of application, they 
are essentially similar in structure, in the sense of containing 
provisions on: the purposes for which land may be acquired, who may 
acquire it, the compensation to be paid to the landowner, the pro-
cedure for determining whether compulsory purchase is permissible 
and for deciding on compensation for the land. 

 Now the present essay, as has already been made clear, is above all 
concerned with compensation, and we can distinguish between three 
situations in which the question of compensation arises: 
 
(1)  Surrender of the ownership of land or the transfer of land, e.g. 

through an easement. 
(2)  Regulations on current land use; these can be characterised as 

“restrictions on use”. 
(3)  Damage caused to a property by the use of another property, e.g. 

environmental disturbances of different kinds. 
 
In the following sections we shall be considering the rules of compen-
sation with reference to these three situations. 
 

5 Surrender and transfer of land 
Swedish law, as we have already seen, contains many special enact-
ments, but there are two laws of pivotal importance where compen-
sation for compulsory purchase of land and surrender of rights is con-
cerned, namely the Expropriation Act and the Real Property For-
mation Act. These define two basic principles of compensation which 
also apply to compulsory purchase by authority of other legislation. 

5.1 The Expropriation Act 

Compulsory purchase is a means of acquiring freehold title, a bene-
ficial interest or an easement in a property. The right of compulsory 
purchase is above all vested in the State and municipalities. 

The Expropriation Act expressly enumerates the purposes for which 
compulsory purchase is permissible. They include communications, 
economic activity, restricted [protection and security] areas, defence, 
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nature conservation and outdoor recreation amenities, and urban 
settlement of major importance.8 

For the protection of private interests, i.e. the interests of property 
owners, compulsory purchase is not permissible if “the purpose ought 
suitably to be provided for in another way or the inconvenience en-
tailed by the compulsory purchase from a public and private point of 
view outweighs the advantages which can be derived from it”.9 

Rules of compensation in the Expropriation Act 

The basic idea behind the rules of compensation is for the party forced 
to surrender land to be in the same economic position as if the 
compulsory purchase had never happened. The property owner shall 
be compensated for the damage he suffers, and in this sense compen-
sation can be said to be based on a principle of indemnification.10 
 
• The main rule is for the compensation to correspond to the market 

value of the property, i.e. the price which it would fetch in the open 
market.11 When only part of the property is affected by compulsory 
purchase, the compensation must equal the loss of market value 
which the compulsory purchase entails. 

• If this compensation does not fully cover the economic injury to 
the property owner, compensation shall also be paid for what is 
termed other damage. Compensation for “other damage” may 
come into question, for example, when a property owner has to 
move house or close down a business conducted on the property. 

 
Compulsory purchase is resorted to in order to make changes of land 
use on one or more properties. These changes are planned, to a greater 
or lesser extent, before the compulsory purchase actually occurs, 
which means that the property market is able to adjust and react to the 
changes. 

 
8 The Expropriation Act, Chapter 2. 
9  The Expropriation Act, Chapter 2, Section 12. 
10 The rules of compensation are set out in Chapter 4 of the Expropriation Act. 
11 Definition of the market value is not without its problems, but space will not allow us to 

consider this any further. Instead see Lind, 1997, The Definition of Market Value. Nor will 
space permit us to describe valuation methods which can be used for estimating market 
value in different situations. 
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In cases where the properties which will have to be acquired by 
compulsory purchase can already be identified at the planning stage, 
the value of those properties will normally decline, because, for ob-
vious reasons, demand for them will decline (or disappear entirely). 

The value of other - neighbouring and comparable properties may 
either rise or fall. If the purpose of the compulsory purchase is viewed 
in a negative light by the market - for example, if the property is to be 
used for an industrial activity which causes air pollution, noise etc. - 
then property values will decline. In other situations, the purpose of 
the compulsory purchase - for example, improving the infrastructure, 
services etc. of the area concerned - may be attractive in the eyes of 
the market. 

The Expropriation Act lays down that the potential effect of the 
compulsory purchase as such on the market value of the property is to 
be disregarded. In other words, reference is to be made to a hypo-
thetical situation and the value of the property assessed as though 
compulsory purchase had never happened.12 

There are, however, exceptions to this principle. In the first place, 
the effect of the compulsory purchase on market value must be of 
some significance: a trivial effect, in other words, must not be allowed 
to affect the amount of compensation13. The main purpose of this rule 
is to avoid a great deal of expensive valuation work in situations 
where little compensation will be payable in any case. 

Secondly, no account shall be had of the effect of the compulsory 
purchase if that effect is common, having regard either to “conditions 
in the locality” or to “the general occurrence of similar effects”. This 
means that, subject to the conditions stated, the property owner may 
have to acquiesce in an adverse effect and may be allowed to reap the 
benefit of a positive effect. Part of the purpose of this provision is for 
an owner subjected to compulsory purchase to be treated “equally” 
with property owners whose properties are not acquired by compul-
sory purchase. Since the latter are not entitled to compensation in 
connection with compulsory purchase, then normally they have to 
accept the loss of value, or can benefit from the rise in value, which 

 
12 It is worth noting that a rather anomalous situation can arise if part of a property is acquired 

by compulsory purchase and this has a positive impact on the value of the property. Is the 
appreciation to be deducted from the loss of value resulting from the surrender of the land? 
The answer is yes, and (theoretically, at least) this can result in no compensation being paid 
at all for the compulsory purchase! 

13 The Expropriation Act, Chapter 4, Section 2. 
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the compulsory purchase entails (subject to certain exceptions, dealt 
with later on). 

Another exception to the principle of compensation corresponding 
to the market value concerns values based on expectations of a change 
in land use (and of land use thereby becoming more economically 
profitable). Figure 2 provides a schematic model of the development 
of values and prices during the development process. In this model, 
value development can be divided into a number of stages or phases.14 
 
Value

Current
land use

Approval of
the detailed plan

Unserviced
building

land
(fees not paid)

Serviced
building

land
(fees paid)

Agricultural or forestry land value

Completion of
the buildings

Charges for
 streets, water
and sewerage

(råmark)
Undeveloped land

Developed land

 
 
Figure 2 Movement of property values and prices during the land development 

process (Source: Dahlsjö, Norell and Sjödin, 1993). 
 
 

 
14 It has to be mentioned, by way of background, that the Swedish planning system under the 

Planning and Building Act comprises five types of plan: the Regional Plan can be used to 
co-ordinate the planning activities of several municipalities; the Comprehensive Plan covers 
the entire area of the municipality and indicates the basic features of land and water use; 
Special Area Regulations are a regulatory procedure that can ensure, with binding effect, 
that the purpose of the Comprehensive Plan is achieved; the Detailed Plan can be regarded 
as a “project plan” prepared when a development has been initiated; the Subdivision (i.e. 
property regulation or parcelling) Plan can be drawn up and adopted for zones with Detailed 
Plans. Development control is exercised through building permits, demolition permits and 
site improvement permits. 
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• Before notions of a change in land use are born, the value of cur-
rent land use to properties is determined. This can refer to agri-
cultural and forestry land or land which has already been built on. 

• When changes in land use come to be expected, expectation values 
occur. Land not included in a legally binding detailed plan but 
affected by expectations of a change in land use is referred to in 
Sweden as undeveloped land (råmark, literally “raw land”). In 
certain cases, expectation values can develop on the strength of 
more or less uncertain assessments of future development. In other 
cases they may be triggered by municipal declarations about de-
velopment, combined with the preparation of a comprehensive 
plan. 

• In connection with the detailed plan being adopted and becoming 
legally binding, complete certainty is established concerning the 
permissibility and nature of the development. The land is then 
“upgraded” from undeveloped land to undeveloped building land 
(råtomtmark). This elimination of the final traces of uncertainty 
concerning land use brings an instantaneous rise in value. Apart 
from the value of undeveloped building land, the period following 
the adoption of the detailed plan includes another two phases or 
value levels. In order for plots in the plan to be built on, charges 
have to be paid for streets, water and sewerage installations, 
property subdivision etc. When this has been done, a value of 
“buildable” building land (tomtmark) accrues. The third value level 
refers to the developed plot, i.e. after building permission has been 
obtained and the building development on the plot completed. This 
final value level, of course, is “primary” in a development project 
and therefore governs the value movement occuring in earlier 
phases of the development process. 

 
And now to the heart of the matter. The second exception to the 
market value principle says that expectation values need not be com-
pensated for if they accrued after a certain point in time.15 

 
15 The main rule puts this point in time at ten years before a compulsory purchase permit was 

applied for. If, however, the compulsory purchase involves land affected by a Detailed Plan, 
the cut-off point may not precede the date on which the plan became legally binding. 
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5.2 The Real Property Formation Act 

Changes in property boundaries come under the Real Property For-
mation Act, and can mean the formation of new property units or the 
recasting of old ones. A new property unit can be created in a number 
of ways: (1) An area can be detached from an existing property unit, 
subdivision. (2) A property unit owned jointly by several persons, 
each having a certain share in it, can be distributed in such a way that 
each part-owner’s share becomes a separate property unit, partition. 
(3) The owner of several property units can amalgamate them into a 
single unit, amalgamation. Reallotment of property units can be 
brought about by (a) transferring an area of land from one property 
unit to another, and (b) forming what are known as official 
easements.16 

Reallotment can, on certain conditions, be undertaken against 
property owners’ wishes. In practice, the procedure is very often em-
ployed as an alternative to compulsory purchase, under the Expropria-
tion Act and other special enactments. 

Rules of compensation applying to reallotment 

The Real Property Formation Act also provides for compensation to 
be paid primarily for the loss of market value which the reallotment 
entails in the properties concerned.17 The rules of compensation, how-
ever, distinguish between two different instances. 

If the reallotment is of an “expropriatory nature” the rules of the 
Expropriation Act apply. This is primarily the case with a transfer of 
land which is designated for a public/municipal purpose (roads and 
green spaces) in a Detailed Plan and all other situations in which 
compulsory purchase was an option based on the Expropriation Act or 
special enactments. 

Other cases which are not expropriatory, i.e. which primarily con-
cern relations between individual persons, are, in practical reality, 
many in number and anything but a residual item. Particularly 
frequent cases include the following: 
 

 
16 These changes can only be made by specially qualified surveyors from national, and in 

certain cases municipal, Property Formation Authorities. 
17 The Real Property Formation Act, Chapter 5, Section 10 a. 
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• Plot formation for the purpose of creating or enlarging properties 
intended for building development. Cases of this kind also include 
the creation of easements in order to provide the plots with neces-
sary roads, utilities etc.18 

• Reallotment of agricultural and forest properties, i.e. land transfers 
and changes in the easements and joint property unit shares of 
properties in rural areas. 

 
The Act lays down that, also in cases of this kind, the seller is to be 
compensated for the reduction of market value.19 But in addition, 
when fixing the compensation, “reasonable allowance” shall also be 
made for the value of the land to the buyer. The travaux préparatoires 
of the Act state that the compensation should correspond to the price 
that could have been expected if it had been a normal voluntary 
transaction. 

What will the price be if a property is sold voluntarily? 

The real starting point for a discussion of voluntary land transfer lies 
in the following observations concerning property transfers in general: 
 
• In order for the sale of a property to materialise in the first place, 

buyer and seller must value the property differently. In order for 
the seller to be prepared to part with the property, the buyer must 
pay a price at least equalling the value put on it by the seller. At the 
same time, of course, the buyer is not prepared to pay more than 
the value which he himself puts on the property. In other words, 
there must be an agreement on price between the values put on the 
property by seller and buyer. 

• The “profit” resulting from a voluntary sale can be seen as the dif-
ference between the values put on the property by the buyer and 
seller. If the price comes close to the seller’s valuation, the buyer 
will have a bigger share of the profit. Conversely, the closer the 
price comes to the buyer’s valuation, i.e. the higher the price, the 
greater the seller’s share of the profit will be (see Figure 3). 

 
18 The same applies to land for communal facilities (gemensamhetsanläggning), which are fa-

cilities common to several property units and managed by the property owners themselves. 
Facilities of this kind come under the Joint Facilities Act. 

19 Like the Expropriation Act, the Real Property Formation Act also includes rules of compen-
sation for “other injury”, but these are disregarded here. 
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Figure 3 “Profit-sharing” and voluntary transactions (Source: Kalbro and 

Sjödin, 1993). 
 
The same argument can also be applied to parts of a property which 
are transferred to another property (or to an easement created in one 
property in favour of another). In order for a voluntary transfer to take 
place, the land must be differently valued by the parties respectively 
acquiring and parting with the land. And the price must come some-
where in between those two values. 

This is a theoretical argument. The question is how the price is 
determined and how the profit is apportioned in actual practice. Here 
it has to be admitted that our knowledge of price formation in different 
situations is limited, i.e. there is great uncertainty regarding the 
appropriate level of payment. Some light has been shed on this prob-
lem in “bargaining experiments”, and the results can be summarised as 
follows:20 
 

In each situation there exists a limited number of culturally determined 
principles of a fair division of profit. From these the buyer and the seller 
choose the principle which, in the specific situation, gives them the 
largest share of the profit. The final division of profit is the result of a 
compromise, where the parties, on average, meet about half-way. Buyer 

 
20  See Lind, Kalbro and Sonnegård, 1996, Bargaining Theory and Division of Profit in Land 

Reallocation, and Kalbro and Lind, 1999, Valuing Easements: Some Experimental Evidence. 
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and seller argued from moral principles, but they chose principles oppor-
tunistically. 

 
Thus we have seen that, unlike the rules of compensation in the 
Expropriation Act which are based on the property owner being 
compensated for injury only, the provisions of the Real Property 
Formation Act are based on a different compensation principle. The 
compulsory purchase generates a profit and this profit somehow has to 
be apportioned between buyer and seller. In other words, the 
compensation paid to the seller must correspond to compensation for 
the injury and to a share of the profit which the measure implies. This 
rule of compensation, then, is more favourable to the seller, the reason 
being that in “private compulsory purchase” it has not been considered 
fair to favour the buyer in the same way as happens under the 
Expropriation Act. 

6 Regulation of current land use; 
restrictions on land use 

As has already been made clear, a property owner has to accept certain 
restrictions on his right to use the property. 

Under the Planning and Building Act, the property owner is not 
entitled to any compensation if he or she is refused permission to alter 
the use made of the land or to erect new buildings contrary to plans. 
Similarly, e.g. prohibitions of building development in shoreline pro-
tection areas and new mineral extraction activities under the 
Environmental Code do not qualify for compensation. 

These rules stem from the principle that property owners are only 
entitled to take measures within the scope of the current land use on 
the property.21 Changing the use of the land is not considered to be a 
right stemming from the ownership of real property. 

As usual, however, it is the exception that proves the rule. In certain 
situations land use can be regulated in such a way as to limit the 

 
21 In keeping with this main rule, the property owner is entitled to full compensation, whatever 

the magnitude of the injury, in the following situations governed by the Planning and 
Building Act: in connection with a decision for the demolition or relocation of a building or 
the alteration of an exit from a plot to the street and in connection with alteration or 
cancellation of a Detailed Plan during its implementation period between 5 and 15 years. 
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existing activity on the property, without the property owner receiving 
any compensation. 

Firstly, there is legislation which makes it possible - for reasons of 
heritage, nature and environment conservation - to issue regulations of 
limited extent which can never lead to compensation claims. This in-
cludes, for example, the Environmental Code, the Cultural Monu-
ments etc. Act22, the Forestry Act. 

Secondly, there are rules whereby the owner does not become en-
titled to compensation until the injury caused by the regulations ex-
ceeds certain limits. Two such limits are defined in the legislation. In 
certain situations, compensation is payable if the regulation means that 
“the current land use in the affected part of the property is sub-
stantially impaired”. In other cases it becomes payable if “injury re-
sults which is significant in relation to the value of that part of the 
property concerned”.23 

6.1 The current land use is substantially impaired 

This limit applies to two different situations. 
Firstly, it refers to regulation of buildings. In the Planning and 

Building Act and the Cultural Monuments etc. Act and has a bearing 
on the award or otherwise of compensation, for example in connection 
with regulations for the protection of buildings of cultural value and 
historic interest. 24 

Secondly, it refers to regulation of land. In the Environmental Code 
the limit is made to apply to regulations concerning nature reserves, 
nature monuments, water protection areas and the prohibition of 
certain work enterprises capable of altering or harming the natural 
environment. 25 

What does the expression “the current land use in the affected part 
of the property is substantially impaired” actually mean? The follow-

 
22 E.g. archaeological sites, whether known or unknown, qualify for a general protection with-

out any compensation being payable. 
23 In addition to the special enactments, these wordings also occur in the Instrument of Govern-

ment, Chapter 2, Section 18 (see above). 
24 The Planning and Building Act, Chapter 14, Section 8 and the Cultural Monuments etc. Act, 

Chapter 3. 
25 The Environmental Act, Chapter 31, Section 4. 
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ing argument is presented in the travaux préparatoires of the legisla-
tion26. 

Firstly, the term “current land use” should be given a relatively 
generous interpretation. In addition to the land use actually current, it 
should also be taken to include what are to be considered normal and 
natural rationalisation measures. It should also be taken to include 
uses which the owner is entitled to make of the land under current 
permits from the authorities. 

What about “affected part of the property”? In the case of forestry, 
this refers to a stand or several smaller stands which it is intended to 
treat simultaneously by the same measures. In the case of agriculture it 
refers to arable land or pasture serving as a delimited agricultural unit. 
In the case of settlement it refers to the building affected, inclusive of 
curtilage. 

Lastly there is the question of how much restriction of the part af-
fected the property owner has to tolerate without compensation. Here 
the property owner must only have to tolerate an injury which is a 
trivial consequence to him. It is not possible, however to specify an 
injury percentage in relation to the value of the affected part of the 
property. If the value is low, the injury can amount to 10 per cent of 
the value, and if it is high the percentage will be lower. Injury 
amounting to a large amount in absolute figures can never be trivial. 

Thus, a necessary pre-requisite for compensation is that the regula-
tion lead to an injury exceeding the limit referred to. However, we 
must also distinguish between regulation of “buildings” and “land” 
mentioned above in order to decide the level of compensation.  

In the “building case” the compensation must correspond to the 
whole of the injury (in other words, there is to be no “deduction” for 
injury below the limit). This construction gives rise to threshold 
effects. If the injury falls short of the limit by 1 krona, there will be no 
compensation, while if it exceeds the limit by 1 krona, full com-
pensation will be payable. The effect can be described as in figure 4. 

 

 
26  See also Dahlsjö, Norell and Sjödin, 1993. 
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Figure 4 Compensation in relation to the “substantial impairment of current 

land use” limit. 
 
In the “land case” the property owner is treated differently. Here 
compensation is only paid for the value of injury that exceeds the limit 
which entitle the owner to compensation. In other words, this is a less 
favourable compensation rule to the property owner. 

6.2 Significant injury 

The other limit of importance for compensation in connection with 
regulations of land use comes into play in the following instances of 
building development regulation:27 
 
• Building permission for the replacement of a demolished or ruined 

building is refused. 
• A “demolition permit” is refused or a ban on demolition included 

in a Detailed Plan, Special Area Regulations or in connection with 
a designation of a ”historic building” under the Cultural Monu-
ments etc. Act. 

 

 
27 The Planning and Building Act, Chapter 14, Section 8, and the Cultural Monuments etc. Act, 

Chapter 3, Section 1. 
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The level of this compensation limit has not been specified more 
exactly in the legislation. A conclusion which can probably be drawn 
is that the limit comes below 20 per cent of the value of the affected 
part of the property.28 An interpretation of the travaux préparatoires 
of the Act shows the limit to come between 10 and 20 per cent of the 
value. 

In this case, compensation is only paid for damage exceeding the 
limit; similar to one of the compensation principles discussed above. 

 

7 Compensation for “environmental 
damage” 

Properties can suffer damage due to social development, without any 
involvement of compulsory purchase of land or regulations on land 
use. Roads, railways, utilities, industrial activity in the vicinity can 
give rise to noise, air pollution, soil contamination, vibrations, pollu-
tion of water-courses or groundwater, water table changes etc. 
Furthermore, various activities can entail the loss of aesthetic values 
or can in certain cases cause concern, fear etc. This can lead to a 
property being impaired and its market value declining. 

Under the Environmental Code29, property owners can obtain com-
pensation for this type of depreciation from the party causing the 
damage. In order for compensation to be payable, the effect on the 
market value, firstly, must be of “some significance”; a trivial effect, 
in other words, does not qualify for compensation. Secondly, the 
disturbance is disregarded if it is common, having regard to “the con-
ditions in the locality” or to “the general occurrence of a similar ef-
fect”. 

If, then, the disturbance exceeds these limits, the property owner is 
entitled to compensation. This will be paid only for damage in excess 
of the limit, not for the whole of the damage represented by the loss of 
value. 

It may be worth noting the conditions to which compensation under 
the Environmental Code is made subject, because there is a link here 

 
28  See Dahlsjö, Norell and Sjödin, 1993. 
29  The Environmental Code, Chapter 32. 
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with the exception from the market value principle in the Exprop-
riation Act, whereby the effect of the compulsory purchase itself on 
the value is not to be taken into account, so long as (1) that effect is 
not of any significance and (2) it is common, having regard either to 
“conditions in the locality” or to “the general occurrence of a similar 
effect”. This concurrence leads to equal treatment of property owners 
in the event of a compulsory purchase project, such as the construction 
of a motorway, entailing great environmental damage which is 
“uncommon”. Property owners whose land is acquired by compulsory 
purchase because of the motorway are compensated for environmental 
damage in connection with the compulsory purchase. Property owners 
not needing to surrender land may receive compensation for 
environmental damage under the Environmental Code. 
 

8 Compulsory purchase on account of 
“exceptional detriment” 

Compulsory purchase of only a part of a property, regulations of land 
use and environmental damage can, in extreme cases, make it difficult 
for the remainder of the property to be used in the same way as before. 

To compensate property owners in situations of this kind, several 
enactments contain a provision entitling the property owner to obtain 
compulsory purchase of the whole of his property.30 This entitlement 
on the owner’s part is conditional on the property suffering a loss of 
value which can be characterised as “exceptional detriment”. 
 

 
30 This provision exists in e.g. the Expropriation Act, the Planning and Building Act and the 

Environmental Code. 
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9 Concluding remarks 
This essay has highlighted basic principles of compensation in Swe-
dish legislation applying to compulsory purchase of land and regula-
tion of land use (restrictions of use). These principles can be roughly 
summarised in the table on the next page. 

These principles and rules, of course, are vitally important to the 
owners of properties which are made the subject of restrictions on use 
and compulsory purchase. It is in their own interest for the system of 
compensation to be constructed so as to confer the highest possible 
compensation. The compensation ought at least to be considered “fair” 
or “reasonable”. 

Similarly, the rules are of great importance to authorities charged 
with implementing the legislation concerned. It is the view taken of 
ownership - and limitations imposed on it - that defines the scope for 
official action in matters of land use, i.e. the measures which can be 
taken without a property owner being entitled to compensation, when 
the property owner must be compensated and how much compensa-
tion must then be paid. In this respect the rules of compensation have 
a fundamental role in determining, for example, what a planning sys-
tem can in reality accomplish. 

The compensation system has to strike a balance between two con-
flicting interests: the property owner’s insistence on individual liberty 
and the protection of ownership and, on the other hand, the “public 
interest” in achieving what in total terms is efficient use of land re-
sources with regard to the environment, public infrastructure etc. It 
can - and should be, regularly - debated whether the Swedish system 
which has now been described exemplifies a judicious balance be-
tween different interests. Times change, which in turn warrants a 
continuous debate on this balancing of interests. 
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 Main principle Exceptional rules 
   

Compulsory 
purchase 

The property owner shall be 
compensated for the damage 
he incurs. 
 
Compensation: the market 
value of the property (or loss 
of value when only a part of 
the property is purchased). 

• In case the compulsory en-
terprise itself has affected 
the market value, this effect 
is disregarded if it is “un-
common”.  

• No compensation needs to 
be paid for expectation 
values. 

   
In certain cases the property  
owner is entitled to the profit 
generated by the compulsory 
purchase. Compensation: the 
price in a normal voluntary 
transaction.  

   

Regulation of land 
use (restrictions 

on land use) 

The property owner is entitled 
to use his property in 
accordance with the current 
land use  

Certain possibilities of limi-
ting use without compensa-
tion. 
 
Compensation is payable in 
certain cases if “the current 
land use is substantially im-
paired”. 
 
In other cases the property 
must incur “significant injury” 
in order for compensation to 
be payable. 

   

Environmental 
Damage 

 

Compensation is payable for 
environmental damage. 

The damage must not be tri-
vial and the disturbance must 
not be generally or locally 
common  

   

Safeguards in the 
event of “exceptio-

nal detriment” 

The property owner can re-
quest compulsory purchase of 
the entire property. 
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Private Compulsory Purchase and the Public Interest 

 
By Thomas Kalbro1 

 

1. Introduction 

A strong connection exists between, on the one hand, land use in an area and, on 
the other hand, the structure of ownership and properties. Because land use is con-
stantly changing in a dynamic society, the structure of ownership and properties 
also has to be adapted to new conditions. Furthermore, social changes may necessi-
tate restrictions on the property owner’s right to use his property. Restrictions of 
this kind can above all be justified by the preservation of important cultural and en-
vironmental values. 

Adjustments of ownership, rights and property division can often be achieved 
on a voluntary basis. In other words, properties and rights can be transferred 
through market transactions. But property owners can also be made, subject to 
certain conditions, to relinquish land and property rights against their own wishes. 
Property can be coercively acquired under statutory powers. 

One basic precondition of this kind for compelling a property owner to surren-
der his property or accept restrictions on his use of the land is that the compulsory 
acquisition must be for a purpose which is in the public interest. 

Many Swedish laws governing land procurement and compensation are a legacy 
of rapid post-war urban expansion, with its development of housing, infrastructure 
and public services. During this period, superficially at least, the question of „pub-
lic interests” presented less of a problem. Expropriation, for the most part, was 
carried out by „the community” (det allmänna), meaning national or local govern-
ment, and the involvement of public interests did not, as a rule, need to be chal-
lenged. It went more or less without saying that when public authorities had to 
acquire land, this was a matter of public interest. 

A more complicated scene has evolved, however, during the past twenty years 
or so, due to the privatisation of traditionally public undertakings. For example, the 
Telecommunications Administration (Televerket), which had a monopoly of tele-
communications, has now become Telia, a limited company operating for profit 
and competing with other players in the market, and private consortia are develop-
ing the 3G (Third Generation) system of mobile telephony. Former municipal en-
ergy and district heating utilities have been sold off to domestic or foreign compa-
nies, and this market, like the power market, has been „deregulated”. It is also 
                                                      
1  Professor at the department of Infrastructure, Royal Institute of Technology, Stockholm. 
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worth mentioning that the new high-speed rail link between Stockholm Interna-
tional Airport and the centre of Stockholm has been constructed and financed by 
the private company now operating the service. 

Given this transfer of formerly public tasks to the private sector – and the need 
of land for different purposes – the question of private expropriation demands con-
sideration. This being so, how is the „public interest” requirement to be met in 
order for compulsory acquisition to be possible? That is the question which the 
present essay attempts to shed light on. 

2. The legal foundations of compulsory purchase 

Forcing someone to surrender land against their will is of course a powerful incur-
sion on the individual right of ownership. Accordingly, there have to be very good 
reasons for building up legislation sanctioning this kind of coercion. In Europe and 
other countries, one fundamental legal prerequisite is that compulsory acquisition 
may only be prompted by purposes which are in the public interest. A fundamental 
legal rule concerning compulsory purchase is to be found in The European Con-
vention for the Protection of Human Rights and Fundamental Freedoms.2 

 
Article 1. Every natural or legal person is entitled to the peaceful enjoyment of his pos-
sessions. No one shall be deprived of his possessions except in the public interest and 
subject to the conditions provided for by law and by general principles of international 
law. 

 
On basis of this rule one of Sweden’s Constitutional Acts, the Instrument of Gov-
ernment (Regeringsformen), contains the following provision on the terms of com-
pulsory purchase. 3 

 
Section 18. The property of every citizen is protected in such a way that no-one may be 
compelled, by means of compulsory purchase or any other such disposition, to surrender 
his property to the public administration or to any private person, or to tolerate restriction 
by the public administration of the use of land or buildings, other than when necessary to 
satisfy urgent public interests. 
 Any person who is compelled to surrender property by means of compulsory purchase 
or other such disposition shall be guaranteed compensation for his loss. Such compensa-
tion shall also be guaranteed to any person whose use of land or buildings is restricted by 
the public administration in such a way that ongoing land use in the affected part of the 
property is substantially impaired or injury results which is significant in relation to the 
value of that part of the property concerned. Compensation shall be determined according 
to principles laid down in law. 
 Access to the countryside shall be open to all under the right of public access, the above 
provisions notwithstanding. 

 
Common to these two provisions, then, is the stipulation of some kind of public 
interest in order for a person to be compelled to surrender their property. The 
European Convention does not specify more exactly who is entitled to acquire 
property by compulsory purchase, while the Swedish Constitution expressly pro-
vides that compulsory purchase may take place for the benefit both of “the public 
                                                      
2 Protocol March 20th 1952, Article 1. 
3 Chapter 2, Section 18. 
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administration” and “private persons”. 
These, however, are basic rules only, and they presuppose detailed provisions, 

separately enacted, as to by whom, in what situations etc. compulsory purchase is 
permissible. 4 The same goes for the amount of compensation payable – another 
point which the above mentioned constitutional rules do not address.  
 

3. The Public Interest – Justifications for Compulsory Pur-
chase? 

Changes of land use, property subdivision, ownership and rights can normally be 
achieved by voluntary agreement, based on negotiations between buyer and seller. 
But, as we have now seen, property owners can be forced to surrender property and 
rights against their wishes. Thus it is legally possible for a buyer to acquire proper-
ties/rights at a lower price than would probably have resulted from free negotia-
tions with the seller. Fundamentally, then, the coercive rules are related to the 
amount of compensation to be paid. 

This price regulation, then, presupposes the existence of a public interest, the 
more detailed implications of which have been defined through legislation and case 
law. The question has also been discussed, however, in the academic discipline 
commonly termed “law and economics”.5 We shall now turn to consider the main 
outlines of that discussion. 

The siting of many facilities – roads, railways and utilities, for example – is of-
ten more or less confined to certain places. In other words, certain specified areas 
of land are needed for the purpose, and so the buyer cannot approach any property 
owner whatsoever with a view to acquiring the necessary land on the open market. 
The seller, accordingly, has a monopoly status in relation to the buyer. 

If, then, compulsory purchase were not possible, these measures could be pre-
vented by the owner refusing to part with his land. The owner of strategically situ-
ated land could frustrate measures which are desirable from a community view-
point. In other words, the owner could veto the implementation of a planned use of 
the land. One argument in favour of compulsory purchase legislation, then, is that it 
prevents the individual property owner from acquiring such power. 

In the situation described above, it is also conceivable that the property owner is 
not prepared to go to the extent of refusing to sell on any account. But in order to 
agree to a sale, the owner, conscious of occupying a monopolistic situation, de-
mands a very high, „unreasonable” price. A second argument in favour of legisla-
tion, then, is that it prevents a property owner from obtaining monopolistic profits 
by owning land which happens to occupy a strategic position. 

The monopoly situation in which the seller thus finds himself is liable, further-

                                                      
4 Sweden has twenty or more enactments dealing with the compulsory purchase of land 

and rights in various situations, first and foremost the Expropriation Act (expropriation-
slagen) but also, for example, the Planning and Building Act (plan- och bygglagen), the 
Real Property Formation Act (fastighetsbildningslagen), the Utility Easements Act (led-
ningsrättslagen), the Joint Facilities Act (anläggningslagen), the Environmental Code 
(miljöbalken), the Cultural Monuments etc. Act (kulturminneslagen), the Roads Act 
(väglagen) and the Railway Construction Act (lagen om byggande av järnväg). 

5 Se e.g. Werin (1978) och Miceli & Segerson (1999). 
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more, to entail protracted negotiations etc., i.e. completion of the purchase may 
entail high transaction costs.6 To appreciate this point, we need only imagine a 
negotiating procedure connected with the construction of a motorway or railway 
traversing a large number of properties. In cases of this kind, the negotiating costs 
could well be prohibitive.  

So the main reason for sanctioning compulsory purchase is the buyer’s need of 
certain specified areas of land, and the concomitant risk of his having to pay a 
higher price than he would if there were more potential sellers, and also of the cost 
of negotiations being unnecessarily high. 7  

The buyer’s need of a certain particular area of land is commonly regarded as a 
necessary precondition for the justifiability of compulsory purchase, but it is not 
the sole precondition. The purpose of the acquisition has to be rated, in a general 
sense, “important”. If, for example, I wish to add a few square metres of my 
neighbour’s property to my front lawn, this definitely requires a particular area of 
land, but the requirement will not justify compulsory purchase, because my front 
lawn can hardly be termed an important purpose. In order for a purpose to be im-
portant from a public point of view, the benefits of the purpose/acquisition have to 
be significant to a larger group of people, as is normally the case, for example, with 
common facilities like roads, utilities and green spaces. 8  

Summing up, in the perspective of law and economics there are two criteria 
which have to be met in order for compulsory purchase to be deemed in the public 
interest: 

 
• The party wishing to expropriate must need to acquire a particular area of land, 

i.e. the seller is in a very strong (monopolistic) negotiating position vis-à-vis 
the buyer. 

• The purpose of the expropriation must, quite simply, be „important”. This nor-
mally means that the benefits of the purpose/acquisition must be significant to 
a not excessively small number of people. 

 
These criteria say nothing about the form of activity (public authority, private lim-
ited company etc.) conducted by the purchasing party. It is the activity itself and 
the purpose of the acquisition that matter. 

This problem can be instanced with a supremely topical activity in Sweden at 

                                                      
6  In the terminology of law and economics, this is commonly referred to as the hold-out 

problem, in the sense of the seller being able to ”hold out” for a higher price in his ne-
gotiations with the buyer. It is also important to note that the legislation also serves to 
provide “rules of the game”. Among other things, statutory provisions make the rate of 
compensation predictable and stable, thereby reducing the risk to buyer and seller and 
enabling them to reduce transaction costs. In addition, the statutory rules mean that 
property owners are treated equally in matters of compensation, which can be impor-
tant, for example, when a new road is to be built across many properties.  

7  In certain respects, a property owner’s compensation demands may be deemed “exces-
sive”, even if the asking price is not based on the owner being in a monopolistic posi-
tion. To rectify this situation, the law may prescribe a rate of compensation below the 
price which the buyer would have had to pay in an entirely voluntary transaction. In 
other words, the law seeks to favour the buyer, e.g. for equity reasons. Thus another 
purpose of compulsory purchase legislation is that of reallocating wealth from seller to 
buyer.  

8  See Epstein (1985). 



 
55 

present, namely the development of the 3G (Third Generation) mobile telephony 
network, which poses the issue of compulsory purchase. 

 
In December 2000 the National Post and Telecom Agency, PTS, decided to 
award UMTS licences to four private enterprises: Europolitan, HI3G, Orange 
and Tele2. All four applicants made commitments for coverage of at least 99.98 
per cent of the population of Sweden as early as the end of year 2003. This 
would mean the erection of large numbers of masts throughout the country, an 
undertaking for which, one way or another, the four companies would have to 
obtain the necessary rights. 
 Opinions may differ among the general public concerning the usefulness of 
being able to communicate speech and data by mobile telephone, but most peo-
ple would probably agree on the whole that this is an important activity. Thus 
one precondition for compulsory purchase for the purpose of erecting mobile te-
lephony masts is satisfied. 
 On the other hand it is a debatable point whether the masts really have to be 
sited in certain particular areas of land. If the number of masts involved is lim-
ited, the answer will clearly be negative, because then there would be many al-
ternative locations for these few masts. Such a situation of choice cannot justify 
the right to acquire land (or acquire the right to erect a mast) by compulsory 
purchase from one landowner. 
 In actual fact, however, we are talking about a continuous system of many 
masts, not just a few, and the argument goes that, once the siting of one mast 
has been determined, this will affect the siting of other masts as well. And so, 
for the construction of whole system, each individual mast will in practice have 
to be sited within a limited area (offering suitable access, topography etc.). See 
the basic structure of the mast system in Figure 1.  

 

 
Figure 1 Radioplanning and placement of radio base stations. (Source: NCC 

Sverige AB, 2002). 
 

A Government Commission is currently considering the possibility of incorporat-
ing mobile telephony masts within a pre-existing enactment – the Utility Ease-
ments Act (Ledningsrättslagen), which affords means of compulsory acquisition of 
land/rights. The Commission’s findings will not be published until March 2003, the 
deadline for completion of its remit. 9  
                                                      
9  For the Commission’s terms of reference, see Regeringsdirektiv 2002:17. 
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4. The Level of Compensation? 

If compulsory purchase is to be allowed, then from a strictly legal point of view it 
has of course to be determined whether or not the purpose of the acquisition is in 
the public interest. There are no two ways about this: the answer has to be either 
Yes or No. On closer inspection, though, the problem is less straightforward. There 
are degrees of strength, even where public interest is concerned, which leads Ep-
stein (1985), for example, to argue that the degree of public interest can have a 
bearing on the amount of compensation which should be paid. That is to say, the 
lower the degree of public interest, the higher the compensation. This question will 
be dealt with in the section which now follows.   

Swedish law contains many special enactments, but there are two laws of piv-
otal importance where compensation for compulsory purchase of land and surren-
der of rights is concerned, namely the Expropriation Act and the Real Property 
Formation Act. These define two basic principles of compensation which also ap-
ply to compulsory purchase by authority of other legislation. The principles will be 
described later in this section, but as a starting point we can ask ourselves; what 
will the price be if a property is sold voluntarily? 

4.1 The price in voluntary transactions? 

The real starting point for a discussion of voluntary land transfer lies in the follow-
ing observations concerning property transfers in general: 
 
• In order for the sale of a property to materialise in the first place, buyer and 

seller must value the property differently. In order for the seller to be prepared 
to part with the property, the buyer must pay a price at least equalling the value 
put on it by the seller. At the same time, of course, the buyer is not prepared to 
pay more than the value which he himself puts on the property. In other words, 
there must be an agreement on price between the values put on the property by 
seller and buyer. 

• The profit resulting from a voluntary sale can be seen as the difference between 
the values put on the property by the buyer and seller. If the price comes close 
to the seller’s valuation, the buyer will have a bigger share of the profit. Con-
versely, the closer the price comes to the buyer’s valuation, i.e. the higher the 
price, the greater the seller’s share of the profit will be (see Figure 2). 
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Value

 
 

Figure 2 Profit-sharing and voluntary transactions (Source: Kalbro and Sjödin, 
1993). 

 
The same argument can also be applied to parts of a property which are transferred 
to another property (or to an easement created in one property in favour of an-
other). In order for a voluntary transfer to take place, the land must be differently 
valued by the parties respectively acquiring and parting with the land. And the 
price must come somewhere in between those two values. 

This is a theoretical argument. The question is how the price is determined and 
how the profit is apportioned in actual practice. Here it has to be admitted that our 
knowledge of price formation in different situations is limited, i.e. there is great 
uncertainty regarding the appropriate level of payment. Some light has been shed 
on this problem by Kalbro and Lind (1999) in bargaining experiments, and the 
results can be summarised as follows: 

 
„In each situation there exists a limited number of culturally determined prin-
ciples of a fair division of profit. From these the buyer and the seller choose the 
principle which, in the specific situation, gives them the largest share of the 
profit. The final division of profit is the result of a compromise, where the par-
ties, on average, meet about half-way. Buyer and seller argued from moral prin-
ciples, but they chose principles opportunistically”. 

4.2 Compensation for Injuries – The Expropriation Act 

The basic idea behind the rules of compensation is, for the property owneer forced 
to surrender land, to be in the same economic position as if the compulsory pur-
chase had never happened. The property owner shall be compensated for the dam-
age he suffers, and in this sense compensation can be said to be based on a princi-
ple of indemnification. 

The main rule is for the compensation to correspond to the market value of the 
property, i.e. the price which it would fetch in the open market.10 When only part of 
the property is affected by compulsory purchase, the compensation must equal the 

                                                      
10 Definition of the „market value” is not without its problems, but space will not allow us 

to consider this any further; instead see Lind (1997). Nor will space permit us to de-
scribe valuation methods which can be used for estimating market value in different 
situations. 
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loss of market value which the compulsory purchase entails.11 
If this compensation does not fully cover the economic injury to the property 

owner, compensation shall also be paid for what is termed other damage. Compen-
sation for „other damage” may come into question, for example, when a property 
owner has to move house or close down a business conducted on the property. 

4.3 Compensation as Profit-Sharing – The Real Property Formation Act 

Changes in property boundaries come under the Real Property Formation Act, and 
can mean the formation of new property units12 or the recasting of old ones.13 In the 
latter case, through reallotment,  property units can be brought about by (a) trans-
ferring an area of land from one property unit to another, and (b) forming what are 
known as official easements. Reallotment can, on certain conditions, be undertaken 
against property owners’ wishes. In practice, the procedure is very often employed 
as an alternative to compulsory purchase, under the Expropriation Act and other 
special enactments. 

The rules of compensation in the Real Property Formation Act distinguish be-
tween two different instances. 

 
• If the reallotment is of an „expropriatory nature” the rules of the Expropriation 

Act apply. This is primarily the case with a transfer of land which is designated 
for a public/municipal purpose (roads and green spaces) in a Detailed Develop-
ment Plan and all other situations in which compulsory purchase was an option 
based on the Expropriation Act or special enactments. 

• Other cases which are not regarded as expropriatory, i.e. primarily private ex-
propriation concerning relations between individual persons, are, in practical re-
ality, many in number and anything but a residual item. Particularly frequent 
cases include plot formation for the purpose of creating or enlarging properties 
intended for building development. Cases of this kind also include the creation 
of easements in order to provide the plots with necessary roads, utilities etc. The 
same applies to land for joint facilities (gemensamhetsanläggning), which are 
facilities common to several property units and managed by the property owners 
themselves. 14 
 

In cases which are not expropriatory the Act lays down that the seller is to be com-
                                                      
11  The Expropriation Act lays down that the potential effect of the compulsory purchase as 

such on the market value of the property is to be disregarded. In other words, reference 
is to be made to a hypothetical situation and the value of the property assessed as 
though compulsory purchase had never happened. Another exception to the principle of 
compensation corresponding to the market value concerns values based on expectations 
of a change in land use (and of land use thereby becoming more economically profit-
able). 

12  A new property unit can be created in a number of ways: (1) An area can be detached 
from an existing property unit, subdivision. (2) A property unit owned jointly by several 
persons, each having a certain share in it, can be distributed in such a way that each 
part-owner’s share becomes a separate property unit, partition. (3) The owner of several 
property units can amalgamate them into a single unit, amalgamation. 

13 These changes can only be made by national, and in certain cases municipal, Property 
Formation Authorities. 

14 Facilities of this kind come under the Joint Facilities Act (anläggningslagen). 
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pensated for, at least, the reduction of market value. But in addition, when fixing 
the compensation, „reasonable allowance” shall also be made for the value of the 
land to the buyer. The travaux préparatoires of the Act state that the compensation 
should correspond to the price that could have been expected if it had been „a nor-
mal voluntary transaction”. 

Thus, unlike the rules of compensation in the Expropriation Act which are 
based on the property owner being compensated for injury only, the provisions of 
the Real Property Formation Act are based on a different compensation principle. 
The compulsory purchase generates a profit and this profit somehow has to be ap-
portioned between buyer and seller. In other words, the compensation paid to the 
seller must correspond to compensation for the injury and to a share of the profit 
which the measure implies. This rule of compensation, then, is more favourable to 
the seller, the reason being that in „private compulsory purchase” it has not been 
considered fair to favour the buyer in the same way as happens under the Expro-
priation Act. 

4.4 A reasonable and fair compensation? 

One important purpose of the rules of compensation, needless to say, is that they 
should be “reasonable and fair”. As has already been shown, Swedish law offers 
two main alternatives. One of them is for the property owner concerned to be com-
pensated for his damage. The other is for the property owner concerned also to 
obtain a share of the profit which the measure entails. 

The Expropriation Act requires the property owner to be compensated for his 
damage and the compensation to correspond to the market value of the property. 
Another value concept of interest in this connection is the property owner´s indi-
vidual value or reservation price, i.e. his minimum asking price for the property. 
The market value of the property and its individual value to the property owner 
differ in a number of vital respects. We may note that: 

 
• A property owner will not sell his property unless the buyer is prepared to pay 

at least the owner’s reservation price. If the amount offered falls short of the 
reservation price, the property owner will prefer to retain the property. But if 
the price offered is higher, he may consider selling the property. 

• The proportion of property owners who at any given time contemplate selling 
their properties is relatively small. It is only those who for various reasons are 
„dissatisfied” with their property holdings who will put property on the market. 
In other words, the owner will start to consider selling the property when, for 
whatever reason, the reservation price falls short of (or comes close to) the 
market value. The supply side of market price formation, therefore, is governed 
by the lowest reservation prices, and so we may assume that, where most prop-
erties are concerned, the owner’s personal reservation price must exceed the 
property’s market value. 15  

 
This being so, compensation for lost market value alone is not without its prob-
lems. In fact, compensation equalling the market value of the property will in many 
cases leave the property owner – as he sees it – worse off than he started. He will 
not be indemnified for the loss of his reservation price and, accordingly, will not be 
                                                      
15  See e.g. Michelman (1967) and Werin (1978).  
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„fully” compensated. In this sense at least, the seller does not feel adequately in-
demnified. For this reason, it has been proposed in Sweden that an increment 
should be added to the market value. 16  

In connection with the issue of private expropriation, another moot point at pre-
sent is whether more extensive use should be made of compensation in the form of 
profit-sharing. On this subject Epstein (1985) argues roughly as follows. If the 
profit from a compulsory acquisition accrues to many parties, i.e. if the purpose of 
the acquisition is to cater to a need on the part of many people, it can be reasonable 
for the profit to accrue to the acquirer. This means that the person surrendering 
land shall only be compensated for the damage occurring. This could be instanced 
with the land acquisitions which have to be made by the Swedish National Road 
Administration for the construction of state-funded public highways. If on the other 
hand the profit concerns a very limited group, it ought reasonably to be shared 
between them. This could be instanced with a boundary adjustment between two 
properties in order to achieve better property subdivision, by authority of the Real 
Property Formation Act. 

Basically, then, Epstein and the Swedish legislature agree that different levels of 
compensation may be needed, depending on the situation. In practice, though, the 
crunch issue is when compensation must indemnify the property owner for the 
damage occurring and in what situations profit-sharing is called for. One argument 
propounded, in the light of Swedish conditions, is that profit-sharing must accom-
pany expropriation for a purpose involving commercial profitability requirements.17 
This applies, for example, to the acquisitions made by private, commercial under-
takings responsible for developing the UMTS mobile telephony network.  

5 Concluding remarks 

The social changes occurring in Sweden during the past decade or so have entailed 
the transfer of traditionally public responsibility for public utilities to private, 
sometimes profit-based undertakings. This highlights a number of important ques-
tions. Are these undertakings to have the same powers of compulsory land pur-
chase as public authorities? If so, there is cause to consider whether the compensa-
tion paid to the party surrendering land should be more generous if the expropriat-
ing body is a private business undertaking operating for profit.  

 Where the first of these questions is concerned, I have in this paper discussed 
the fundamental precondition of compulsory acquisition, namely the existence of a 
“public interest”. The definition of public interest in connection with compulsory 
purchase can be summed up in two criteria, both of which have to be satisfied: 

 
• The purpose of the acquisition must be „important”. 
• The acquirer must need a certain specific area of land (and accordingly not be in 

a position to approach any property owner whatsoever in the free market). 
 

With this way of looking at things, the prime concern is not who acquires the land. 
The two criteria can be satisfied regardless of whether it is the public or the private 
sector that needs land for a certain purpose. And conversely, the criteria are not 

                                                      
16  See e.g. The Federation of Swedish Farmers (1998). 
17  Ibid.  
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necessarily met simply because land is needed by a public authority. Thus in the 
case of privately operated mobile telephony masts, compulsory acquisition should 
be justifiable by the importance of the purpose and by the areas where the masts 
can be erected being, in principle, very limited (even if, within certain limits, there 
may be various siting options). 

Once it has been established that private compulsory purchase is permissible, it 
remains to be decided what compensation should be paid. As stated earlier, two 
main alternatives are conceivable. One of them is for the property owner affected 
to be compensated for the damage incurred. The other is fort the property owner 
concerned also to have a share in the profit which the measure entails. 

When coercive rules are used by public authorities, compensation is based on 
the person surrendering land being compensated exclusively for the damage which 
occurs. Is this also a reasonable principle of compensation in cases of private ex-
propriation? This has been questioned, especially when the acquirer is a private 
undertaking operating for profit, as for example in the case of the companies now 
constructing the mobile telephony network. Should there not instead be a sharing 
of profit between buyer and seller? As mentioned earlier, a Government Commis-
sion is currently studying this issue. It will be interesting so see the conclusions 
arrived at. 
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